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THE COURT OF CHIEF JUDICIAL MAGISTRATE, 
UDALGURI, ASSAM. 

 

 
                G.R. CASE NO. 1300 of 2015 

      (U/S- 379/411/34  IPC) 

 

  
 

   STATE  
  

    -VS- 
 

1.    SRI DHANJYOTI  DEKA 
   2.    SRI RAJ KUMAR BARMAN   

     

   Resident of  Village-Ghurnikhat 

   PS- Tangla 

 Dist. Udalguri, Assam. 
 

       ---------Accused persons. 
 

 

 
Present:  Shri Gitali Rabha, A.J.S. 
 

 

Advocate for the Prosecution : Mr. A. Basumatary 
 

Advocate for the Defence  : Mr. T.C. Boro 
 

 
Evidence recorded on  :        21-06-16, 26-07-16, 30-08-16, 

     01-10-16, 23-11-16 and 06-05-2017. 

Argument heard on    :       20-07-2017. 

Judgment delivered on    :        04-08-2017. 

 

J U D G M E N T 
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1.  The prosecution case, is that the informant Sri Champak Das lodged an FIR 

on 14-12-2015 before the OC, Kalaigaon PS reporting that on 13-12-2015 at 

about 12-30 O' clock one motorcycle bearing registration no. AS 13-B-5591 

was stolen from Kalaigaon weekly market. Hence this case.   

 

2. After receiving the aforesaid ejahar, the Officer-in-Charge of Kalaigaon police 

station registered a PS case vide Kalaigaon PS case no. 239 of 2015 u/S 379 

I.P.C. The I/O investigated the case, drew the sketch map of the place of 

occurrence, prepared the seizure list, recorded the statement of witnesses. 

During investigation the accused were caught by the public and produced 

before thana. IO had arrested the accused persons and forwarded them to 

judicial custody. After completion of the investigation, the Investigating 

Officer submitted the charge sheet against the accused persons u/S 379/34 

IPC vide CS No. 02 of 2016 dated 25-01-2016. 

 

3. On the basis of the charge sheet, cognizance of offence was taken under 

Section 190 (1)(b) of the CrPC. The accused were appeared before the 

Court. Then the copies of relevant documents were furnished to the accused. 

Considering the relevant documents of case diary and  case record, charge 

u/S 379/34 IPC was framed against the accused persons. Then the content of 

charge u/S 379/34 IPC was read over and explained to the accused, to which 

both the accused pleaded not guilty and claimed to be tried. 

 

4. During the trial the prosecution has examined as many as eight(8) PWs. 

Statement of defence u/S 313 Cr.P.C. had been recorded. During evidence, I 

found that there is suffifient material to frame charge under section 411 IPC. 

hence Charge has been framed under Section 411 IPC, I had read over and 

explained the ingredient of charge, to which he pleaded not guilty. The 

defence case is of total denial. No witness has been examined by the defence. 

Argument had been heard from both sides. 
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5.  I have considered the evidence on record, the statement u/S 313 CrPC and 

the arguments advanced. For the purpose of clarity, the following point for 

determination is hereby framed: 

 
6. POINT FOR DETERMINATION OF THE CASE :  (I) Whether  on 13-12-2015 at 

about 12-30 PM from near the rice mill of Shyam Agrawal at Kalaigaon weekly 

market under Kalaigaon PS the accused in furtherance of common intention 

with other accused, had stolen away  one TVS Star Sports motorbike bearing 

registration no. AS 13-B-5591  which was belongs to the informant and 

thereby committed the offence punishable u/S 379/34  IPC? 

(II) Whether the accused were found in possession of the stolen bike and was 

caught red handed and thereby committed the offence u/S 411 IPC.  

 

 

7. DISCUSSION, DECISION AND REASONS FOR THE DECESION: The 

prosecution has examined eight (8) witnesses.  

 

PW1 Sri Champak Das (informant), 

PW2 Sri Kamal Das 

PW 3 Sri Biswajit Mallik 

PW 4 Sri Tapan Das 

PW 5 Sri Sudip Das 

PW 6 Md. Nazrul Islam 

PW 7 Md. Ayaz Ali  

PW 8 SI Haren Borah. 

 

8.  PW 1 Sri Champak Das (informant) had stated that on the day of occurrence 

he had gone to Kalaigaon bazar with his TVS bike bearing registration no. AS 

13-B-5591 and parked it near Shyama Agrawala mill and went for marketing. 

After returning from market, he found the bike was stolen away. Then he had 

lodged the ejahar. After 22 days, the bike was brought by the accused 

persons, for selling and they had approached his elder brother Tapan Das and 
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cousin brother Kamal Das. He testified that Tapan Das could identify the bike 

and informed him. Immediately he went to the place of occurrence and 

identified his lost bike. These two persons who brought the bike, were 

immediately caught by them and handed over to police. 

9. During cross-examination PW 1 had stated that he had not seen the accused 

persons taking away the bike.  

 
PW 2 stated in his deposition that one boy offered him to sell bike and asked 

him to meet at Tangla in a bike repairing  garage. He  averred that as per 

their conversation, we waited in front of the garage, at that relevant time one 

Boro boy came to the garage and approached them to sell one TVS bike if he 

wanted to purchase it. The boy gave him a mobile no. and with the help of 

that number, PW 2 contacted with the owner of the bike and asked him to 

bring the bike to the garage. He further stated that suspecting about the 

matter, he asked his relative Tapan Das to come to garage. He stated that 

when the boys brought the bike to the garage, Tapan Das asked for 

permission to take a test drive and after taking the bike from the possession 

of the accused, he checked the Chasis no. of the bike, and identified the bike 

as the bike of his brother and immediately they had caught the bike lifters 

with the help of  other local people. Thereafter, they were handed over to 

police. PW 4 Sri Tapan Das, supported the deposition of PW-2 and he had 

stated that on one day while he was sitting in a grill shop then a person came 

there and proposed to sell a TVS bike and gave a mobile number. Accordingly 

he called up with the help of that mobile number and the accused persons 

came with the bike. The number plate of the bike was removed. After 

verifying the chasis no. and engine no. he could confirmed that the bike 

belongs to his brother(informant). Immediately they informed police and 

handed over the accused persons to police.  

  
6. PW 3 Biswajit Mallik had stated in his deposition that on the day of 

occurrence he found the bike of the informant was missing from the place 

where he parked it. About 22/23 days back, he came to know that the bike 

was recovered and two persons were arrested in connection with the matter. 
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PW 3 had stated that he went to Tangla PS and saw the bike and the accused 

persons.  

 
 
 
 

7. PW 5 Sri Sudip Das had stated that on one day the informant had asked to 

accompany him to Tangla as his stolen bike was recovered. He along with the 

informant went to Tangla and the informant identified the bike as his own. 

Thereafter, the bike and the accused persons were brought to Tangla PS and 

handed over to police.  

 

8. PW 6 and PW 7 had stated that when the informant raised halla that his bike 

was stolen, they were present. They further averred that they knew nothing 

about the theft. 

 
9.  PW 8 the I/O SI Haren Borah had stated in his deposition that on 13-12-2015 

the informant had lodged the FIR before the Kalaigaon PS reporting the 

stealing of his bike and on 03-01-2016 he got the information that the stole 

bike was brought to Tangla PS along with the accused persons. Accordingly 

he went to Tangla PS and interrogated the two accused persons, recorded the 

statement of some other persons present there. Thereafter, he brought the 

arrested accused persons along with the motorcycle to Kalaigaon PS, arrested 

the accused persons and made seizure list and after completion of 

investigation, submitted the charge-sheet. 

 
 

10. In regard to charge alleging that that both the accused Dhanjyoti Deka and 

Raj Kumar Barman had committed  theft of the TVS scooty, I found merit in 

the submission of defence counsel that there is no evidence on record, who 

had witnesses the accused removing the bike from the market place. That 

apart, the incident of theft had occurred on 13-12-2015 and the bike was 

recovered on 04-01-2016 after 22 days. PW 1 lost his bike when it was 

parked in front of the rice mill of Shyam Agrawal at Kalaigaon weekly market. 

He did not uttered as to who had taken away his bike from there and there is 
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no witness who could testified about the commission of the theft. Thus, in 

such circumstances, I am of opinion that when nobody saw as to who had 

removed the bike from the Sunday weekly market in front of rice mill of 

Shyam Agrawal, it will be too far fetched to saddle criminal liability of the 

accused that they had stolen the bike. Hence he stands acquitted from the 

charge under Section 379 IPC. 

 
11.  After considering the evidence on record and argument placed by both sides, 

what surface is that, Kalam Das (PW 2) and Tapan Das (PW 4) testified that 

they had caught both the accused Dhanjyoti Deka and Raj Kumar Barman in 

possession of the stolen TVS scooty. Both the witnesses PW 2 and PW 4 had 

been consistent in their deposition that the accused had talked over phone 

with Tapan Das (PW 4) and offered him to sale a TVS scooty and according to 

their conversation both the accused came riding the stolen TVS scooty to 

offer him for sale. They further stated that  when the accused brought the 

TVS scooty, they found the new number plate had been put on the stolen TVS 

scooty. Both the witnesses PW 2 and PW 4 had acted as a buyer and asked 

them to allow them to ride the vehicle before purchasing it and once the 

accused agreed and allowed to PW-4 to take the bike for a test driving, PW 4 

Tapan Das had droved the bike at a distance and then checked the engine 

number and to his surprise, he found that the thesis number and the engine 

number of the TVS scooty resembled with the thesis number and the engine 

number of the stolen TVS scooty which belongs to his brother Champak Das 

(PW 1). PW 4 further stated that he immediately called PW 1 Champak Das to 

come and identify his stolen bike.  PW 1 Champak Das had corroborated with 

the deposition of PW 4 and stated that he had received a phone call from PW 

4 informing him that two(2) boys had come to sale a bike and he was asked 

to come and recognize the stolen TVS scooty. PW1 further stated that he 

immediately called PW 5 Sudip Das and he along with Sudip Das (PW 5) and 

Biswajit Mallik(PW 3) went to the garage where both the accused persons 

were waiting to sale the stolen bike. PW 1 testified that he had immediately 

recognized his stolen TVS scooty. 
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12.  The prosecution witnesses, PW 1, PW 2, PW 3, PW 4 and PW 5 had stated 

that they had caught both the accused persons Dhanjyoti Deka and Raj 

Kumar Barman red handed in possession of the stolen bike and handed over 

to police. PW 8 the I/O of this case SI Hiren Borah  had supported the 

deposition of PW 1, PW 2, PW 3, PW 4 and PW 5 and stated that these 

witnesses had brought the accused persons to thana along with the stolen 

TVS scooty. He further stated that he had interrogated the witnesses and 

came to know that the accused persons had brought the stolen TVS scooty to 

Tangla station road with purpose to sale it. 

  
13. The prosecution witness PW 1, PW 2, PW 3, PW 4 and PW 5 does not know 

the accused persons Dhanjyoti Deka and Raj Kumar Barman from before. So 

they had no any reason to falsely implicate the accused persons. That apart, 

all the witnesses had remained consistent that the accused persons brought 

the bike with a purpose to sale it.  

 
14. In defence, the accused did not disclose whether they were the owner of the 

TVS scooty or how they had come in possession of the stolen TVS scooty. 

Since both these two accused were silent as to how they had come in 

possession of the stolen TVS scooty there is a strong presumption under the 

Evidence Act that they had committed the crime.  

 
15. The witnesses PW 1, PW 2, PW 3, PW 4 and PW 5 had testified that they ahd 

caught both the accused persons in possession of the stolen TVS scooty. The 

defence did not deny the presence of the accused persons at the place of 

occurrence. They had also not denied that they were handed over to police 

by the witnesses along with the stolen TVS scooty.  

 
16. In such circumstances, I hold that the prosecution has proved beyond 

reasonable doubt that the accused persons had knowingly retained the 

possession of the stolen property. The accused Dhanjoti Deka and Rajkumar 

stands convicted for committing the offence under section 411 IPC read with 

section 34 IPC. 
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17.  Heard on Probation: Considering the fact that the accused Dhanjyoti Deka 

is already convicted in GR case no. 939 of 2016 in charge of Section 379 and 

411 IPC , he is a veteran criminal, I am not inclined to give him benefit of 

probation.  

 
18. The accused Rajkumar has committed the crime in pre plan manner, so I am 

not inclined to give him benefit of probation.  

 

19.  Heard on sentencing: I have considered the argument of defence counsel. 

Considering the nature of offence, I sentenced both the accused persons to 

undergo rigorous  imprisonment of six (6) months for committing offence 

under section 411 IPC. The period already undergone in judicial custody shall 

be set off.  

 

 

O  R  D  E  R 

20. Prosecution had successfully proved the charge against the accused under 

section 411 IPC. Hence both the accused stands convicted under Section 411 

IPC. I sentenced both the accused persons Dhanjyoti Deka and Raj Kumnar 

Barman to undergo rigorous  imprisonment of six (6) months for committing 

offence under section 411 IPC. The period already undergone in judicial 

custody shall be set off. 

21. Supply a free copy to the convict. 

 
 The judgment is given under my hand and seal of this court on this 4th day of 

August, 2017 

 

 

                  (Sri G. Rabha)    
Dictated and corrected by me:         Chief Judicial Magistrate

                Udalguri, Assam.  

 
(Sri G. Rabha)     
Chief Judicial Magistrate.   
Udalguri, Assam.  
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APPENDIX 

 
A. Prosecution witnesses : PW1 Sri Champak Das (informant), 

PW2 Sri Kamal Das 

PW 3 Sri Biswajit Mallik 

PW 4 Sri Tapan Das 

PW 5 Sri Sudip Das 

PW 6 Md. Nazrul Islam 

PW 7 Md. Ayaz Ali  

PW 8 SI Haren Borah. 

       

B. Defence witness  : Nil. 
 
 
C. Documents exhibited : Ext. 1 – Ejahar 
      Ext. 2 & 3 – Seizure lists 
      Ext. 4 – Sketch map 
      Ext. 5 – Charge-sheet.   
            
     
      

  Chief Judicial Magistrate 
         Udalguri, Assam.  

 

 

 

 

 

 

 

 


